BEFORE THE FLORIDA
JUDICIAL QUALIFICATIONSCOMMISSION

INQUIRY CONCERNING A
JUDGE, NO. 01-244 CASE NO.: SC01-2670
CHARLESW. COPE

/

MOTION TO SUPRESSAND EXCLUDE ALL EVIDENCE
PERTAINING TO THE IDENTIFICATION OF JUDGE COPE ASTHE
INDIVIDUAL OUTSIDE OF ROOM 306 OF THE NORMANDY
INN IN THE EARLY MORNING HOURS OF APRIL 5, 2001

The Honorable Charles W. Cope, through his undersigned counsel, moves this
Commissionto suppressthetaintedidentification of Judge Copeastheindividual outsidethedoor
of room 306 of theNormandy Innintheearly morning hoursof April 5, 2001 that was made by
andwhichwill bemadeby thead leged “victim” inthiscase. Insupport thereof statesthefollowing:

Pertinent Facts:

1. The Woman hastestifiedinthese proceedingsthat shevoluntarily
went for awalk with Judge Cope onthebeachintheearly morning hoursof April
4,2001. (L. Jeanes Dep. p. 74).

2. TheWoman further testified that thetwo talked on thebeach for
approximately forty-fiveminutes. (p. 101). Whilethetwowereonthebeach that
Judge Copeattempted onthree occasionsto kissher by gently cupping her face
and leaning towards her. (L. Jeanes Dep. p. 118). On each occasions the

Woman turned her head and Judge Cope' slips never touched hers. (p. 117).



Sheadmitsthat shenever told Judge Copethat shedid not want to bekissed but

only inquired as to why he would desire to



kissher. (L. JeanesDep. p. 118). At notimedid Judge Cope act aggressively, or threaten her

inany way. (p.118, 119).

3. Thereafter, the Woman ran from the beach to her hotel room.
Judge Cope never chased her, nor did he even call out to her. (p. 119).

4. Uponarrivingto her room shewasupset and told her mother that,
“If I would havelet him hewould haveraped me.”* TheWoman now explains
that sheknowsthat such assertion doesnot make sense, acknowledgingthat if she
would havelet him, it would not havebeenrape. Shefurther explainsthat shewas
merely referring to her belief that Judge Cope had motives ulterior than just
consoling her, i.e., that hewanted tokissher. (p. 110-111). TheWomanalso
irrationally characterized Judge Cope as a psycho and/or crazy. (p. 114).

5. The Woman aso insisted on leaving Carmel-by-the-Seain the
morning becauseof her belief that Judge Copehad ulterior motives. TheWoman
admits that she was intoxicated on that evening.

6. The next morning themother did not want toleave because she
did not perceive the matter as serious and the daughter did not explain what
happened. TheWomanis*“angry” with her Mother tothisday becausethemother
did not want to leave Carmel-by the Sea. (p. 108)

7. That night the Woman and her mother went to at least two

different establishmentswherethey consumed a coholicbeverages. TheWWoman
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This entire scenario is conclusively proven to be false. The mother denies the daughter even

made this statement and in fact never let the daughter in to the room following the supposed flight from the
beach. The daughter in fact went with Cope from the beach to his hotel room.
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admitsto orderingfivea coholicbeveragesfor herself and consuming at least four
of such. TheWoman contendsthat shedid not completely consumethefifthdrink
that she ordered, rather, she left it unfinished when she left the second
establishment. (L. JeanesDep. p. 84, 93-94). TheWomanfurther testified that
she did not finish the fifth a coholic beverage because was too “upset.” (p. 84).

8. Just beforethewomenretired for theevening, Judge Copewaked
past theNormandy | nnand observed themother smoking acigaretteonthestairs
of thehotel. Hegreeted her and sheangrily yelled wordstotheeffect “you' rethe
one.” Themotherimmediately reportedto her daughter shethough sheobserved
Judge Cope outside the hotel and that he “turned and smiled.”

9. TheWoman contendsthat | ater that night whileshewasadeepin
her hotel room she*heard akey turninthedoor” and “banging withthechain,”
threetimesand“knew immediately [in her mind] that it had to betheguy [Judge
Cope]” (District Attorney interview, June 15, 2001, p. 12,; L. Jeanes Dep. p.
128). Sheassertsthat she, thereafter, looked out the peepholeof thedightly gar
door. Shefurther admitsthat theview was*blurry” becausethedoor wasgar
(D.A.interview p. 13) but that uponlooking out she* confirmedin [her] mind”
that it was Judge Cope outsidethedoor. (L. JeanesDep. p. 140). Thefigure
sheallegedly saw throughthe“blurry” peephol eof theg ar door had aroundface
andbigears. (p. 150-51). Shecould not describe hisfeaturestothepolice. (p.
150). After supposedly recognizing Judge Copeimmediately, thedaughter helped

themother call thepolice. Therecord of that call establishesthat thedaughter did



not report the identity of the man at the door and further did not know who he
was.

10. TheWomantestified that whenthepoliceofficer arrived shetold
him (Officer Nash) that “it wastheguy fromlast night,” referring to Judge Cope.
Incontrast, Officer Nash testified that the \Woman asked him, after hesearched
theareg, if hehad found theman fromlast night in hissearch, again referring to
Judge Cope. (Nash Dep. p. 33). Officer Nash was the same officer who the
night before had stopped and questioned the Woman, her mother and Judge
Cope, when Judge Copewasattempting to assi st thetwowomeninfinding their
roomkey. Sucheventsregardingthelost key occurred prior to Judge Copeand
theWomanwalking onthebeach. (L. JeanesDep. p. 151). Therewasnoother
description given to the police other then such statement or question of the
Woman concerning “the man from last night.” (L. Jeanes Dep. p. 151).

11. In responseto the Woman'’ sinquiry asto whether in hissearch
Officer Nash found the man from last night, Officer Nash then radioed into
dispatch, intheWoman' spresence, that the perpetrator was Judge Cope, andfor
Judge Cope to be detained. (Nash depo. P. 90-91).

12.  WhenCorpora Nyunt detained Judge Cope, Officer Nash and
theWomantraveledinrouteto thelocation that Judge Copewasbe ng detained
soasto confirmthat theindividual detainedwasJudge Cope. (NashDepo. P. 93
“Corpora Nyunt had no ideawho Judge Cope was, so hewas unableto verify

at thetimeof thestop hisidentity. That’swhy | had to confirmit.”)). Corporal



Nyunt had been advised by Officer Nash in his earlier radio transmission that
Judge Cope resembled Captain Kennedy from Pacific Grove P.D. Such
descriptionwasbased on Officer Nash’ sown recollection of what Judge Cope
looked likefrom Officer Nash’ sencounter with Judge Copeand thetwowomen
the previous night ( Nash Dep. p. 98).

13.  Ontheway toconfirmthat Judge Copewastheperson detained
by Corporal Nyunt, the Woman understood that Corporal Nyunt had been
looking for Judge Cope. The Woman further knew that Corporal Nyunt had
detained an individual believed to be Judge Cope. (Nash Dep. p. 94).

14, Upon arrival to where the daughter believed Judge Cope was
detained, Judge Copewasstandinginfront of Corpora Nyunt’ svehiclewiththe
headlightsshining on himand Corpora Nyunt standing by him. Officer Nashthen
further illuminated Judge Cope' sfacewith aflashlight for confirmation by the
Woman that the man was in fact Judge Cope. (Nash Dep. p. 95-96).

15. TheWomanwhohad consumedat |east four a coholicbeverages
earlierintheevening, whoknew in her mindthat the person at thedoor was Judge
Copebeforesheever got to thedoor, who witnessed afigurewith around face
and big earsthrough ablurry peephole, who heard Officer Nash request Corporal
Nyunt to detain Judge Cope, who knew that Corporal Nyunt had detained an
individua believedto be Judge Copeand who uponarriving onthescenesaw only
oneindividua detained by Corpora Nyunt, identified Judge Copefromadistance

of 20 to 25 feet by excitedly stating “that’s him.” (Nash Dep. p. 99).



MEMORANDUM OF LAW

The United States Supreme Court in Stovall v. Denno, 388 U.S. 293, 87 S.Ct. 1967
(1967) established the due process standard by which policeidentification proceduresareto be
measured. A violationof dueprocessoccurswhen, under “ Thetotality of thecircumstances,” a
confrontations procedureis* unnecessarily suggestive and conduciveto irreparable mistaken

identification.” Stovall v. Denno, 388 U.S. 293, 301 (1967). See, Colemanv. Alabama, 399

U.S.1(1970); Foster v. California, 394 U.S. 440 (1969); Mansonv. Brathwaite, 432 U.S. 98

(1977); Allenv. Estelle, 568 F.2d 1108, 1111, n. 5 (5" Cir. 1978); Butler v. State, 544 So.2d
1115 (Fla. 3d DCA 1989).
InButler the court explained the courtsshoul d determineclaimsof due processviolations

resulting from out of court identification by application of the following two step anaysis:

Didthepoliceemploy an unnecessarily suggestiveprocedurein

obtaining anout of courtidentification; ... if so, consderingall of

the circumstances, did the suggestive procedure giveriseto a

substantia likelihood of irreparable misidentification.
544 So.2d at 1116. The United States Supreme Court in Stovall pointed out:

[t]he practice of showing suspects singly to persons for the

purpose of identification, and not as part of alineup, has been
widely condemned.

388U.S. at 302,87 S.Ct. at 1972. ThecourtinSanchell v. Parratt, 530 F.2d 286, 294 (8" Cir.
1975), warned that “ showing only asingle suspect to the witnessis‘ the most suggestive and,

therefore, themost objectionablemethod of pretrial identification.”” (quoting United Statesv.

Dailey 524 F.2d 911, 914 (8" Cir. 1976). Thecourt in United Statesv. Jones, 517 F.2d 176,

179(D.C. Cir.1975), hassimilarly recognized that “ confrontationsinwhich asinglesuspectis



viewedinthecustody of the policearehighly suggestive.” InButler thecourt determined that adue
processviolationhad occurred asaresult of apre-tria identification. Inthat case, thecourt first
held that the photo line up empl oyed by the statewas unnecessarily suggestive. Thecourt then
went onto hold that thecircumstancesof that caseevidenced asubstantia likelihood of irreparable
misidentificationwarrantingreversal. 544 So.2d 1115. Insoholding, thecourt reasoned that “the
circumstances surrounding the shooting rai se substantial doubt asto the witnesses' ability to
correctly identify the perpetrator.”

Intheinstant case, thereisno doubt that theidentification proceduresweregrossly and
impermissibly suggestive: Officer NashintheWoman' spresenceradioedinthat the perpetrator
of thealleged crimewas Judge Cope and provided hishotel room number and asked that Judge
Cope be located and detained. Corporal Nyunt thereafter notified Officer Nash that he had
detained Judge Cope. Officer Nash took the Woman to Corporal Nyunt’s location for the
purposeof identifying theman detained as Judge Cope. Upon arriving at the scene Judge Cope
wastheonly individua detained by Corporal Nyunt. Judge Copewasstandingintheheadlights
of Corpora Nyunt’ scar and Officer Nash shonehisflashlight on Judge Copeso astofacilitatethe
Woman'’ s identification of Judge Cope.

Inadditiontotheidentification procedurebeingimpermissibly suggestive, thecircumstances
surroundingthedleged crime, likein Butler, raisesubstantial doubtsastotheWoman' sability to
identify theindividual who allegedly attempted to openthedoor of the\WWoman’ shotel room. As
discussed above, theWoman had consumed at | east four al coholicbeveragesearlier intheevening
and wastill admittedly, albeit irrationally upset with Judge Copefrom the night beforefor his

alleged ulterior motives. Inadditionthe Woman had been awakened from her deep, wasinastate



of fright, and admitsthat she* knew” it was Judge Copewithout ever seeing thefigureat thedoor.
TheWoman a so statesthat despitethefact that the person at thedoor wasallegedly attempting
to break throughthechain onthedoor, that shewent over tothegjar door and looked through the
“blurry” peepholeto seeanindividual who had hisback tothedoor. TheWoman further attests
that theindividual at thedoor heard her at thedoor and turned around and at that timeshesaw a
round face and big earsand “confirmed in [her] mind” that it was Judge Cope. Clearly, if the
Womanwasfrightened and believed the person at thedoor wasattempting to break into her hotel
roomassheattests-- but she nonethel essapproached the gjar door and observed theindividual
outsidehear her and turn around towardsthedoor -- then that Woman under such circumstances
would not have continuedtolook intothe* blurry” peephol e of theajar door after theindividual
started toturnaround and could not makeany typeof credibleidentification of theindividual at the
door. Inaddition, thedoor had adeadbolt easily operated frominsidetheroomwithout akey.
Moreover, theWomantoldtheD. A. Investigator that shedidn’ t know whether to closethedoor
when shesaw theman standing against thefar railing with hisback tothedoor. Furthermore, the
Woman admitsthat she had already formed the belief inher mind prior to ever approaching the
door that the person at the door was Judge Cope. Clearly, given the foregoing it isagross
understatement to say that thereissubstantial doubt astothe\Woman' sability to correctly identify
theindividua at thedoor. Accordingly, therecertainly existsasubstantial likelihood of irreparable
mis dentification mandating suppress on of theWoman' staintedidentification of Judge Copeasthe
individual at the door.

WHEREDFORE, Judge Coperespectfully requeststhis Commissionto suppressand

excludeall evidenceof thetaintedidentification of Judge Copeastheindividua outsidethedoor



of room 306 of theNormandy Innintheearly morning hoursof April 5, 2001 that was made by

and/or will be made by the alleged “victim” in this case.
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Respectfully submitted,

ROBERT W. MERKLE, ESQ.
Florida Bar Number: 138183
MERKLE & MAGRI, P.A.

5510 West LaSalle Street
Tampa, Florida 33607
Telephone: (813) 281-9000
Facsimile: (813) 281-2223

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that atrueand correct copy of theforegoing hasbeenfurnishedvia
facamileand U.S. Mail to: Judge JamesR. Jorgenson, Chair of the Judicia Qualifications
CommissionHearing Pand, 3" District Court of Appeal, 2001 SW. 117" Avenue, Miami, Florida
33175-1716; John Ber anek, Esqg., Counsel to the Hearing Panel of the Judicial Qualifications
Commission, P.O. Box 391, Talahassee, Florida32302; John S. Mills, Esq., Special Counsdl,
Foley & Lardner, 200 Laura Street, Jacksonville, Florida 32201-0240; Brooke S. Kennerly,
Executive Director of theFloridaJdudicial QualificationsCommission, 1110 ThomasvilleRoad,
Tallahassee, Florida 32303; Thomas C. MacDonald, Jr., Esg., General Counsel to the
Investigative Pand of theJudicia QudlificationsCommisson, 100 North TampaStreet, Suite 2100,

Tampa, Florida 33602, this day of June, 2002.

ROBERT W. MERKLE, ESQ.
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